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CONGESTION IN THE COURTS 


NACTMENT of legislation creating additional federal 

judgeships to help relieve the heavy work load of the 
federal judiciary will be one of the urgent tasks facing the 
87th Congress when it convenes in January. Federal 
dockets, especially in the disirict courts, are badly crowded. 
From 25 to 50 new judgeships are needed to eliminate con- 
gestion which in some jurisdictions now delays actual trial 
of cases for as much as four years. 


The situation in the federal courts has got so far out of 
hand that, if no new cases were filed next year, it would 
still take more than 11 months to dispose of the 75,000 
civil and criminal cases already pending. Attorney Gen- 
eral William P. Rogers, addressing a closed session of the 


Judicial Conference of the United States! last Sept. 21, said 
that new judgeships were necessary “if the federal system 
is to cope with the increased litigation arising from our 
expanding population.” 


Chief Justice Earl Warren told the American Bar Asso- 
ciation as long ago as August 1958 that: 


Interminable and unjustifiable delays in our courts are today 
i 


compromising the basic legal rights of countless thousands of 
Americans and, imperceptibly, corroding the very foundations of 
constitutional government in the United States. ... To the extent 
that this is so, there is created a disrespect for law at a time 
when everyone should be continually conscious of the fundamental 
principle that it is primarily the law and its adequate enforce- 
ment which makes individual liberty possible. 


It is often asserted that delays in bringing cases to trial 
are advantageous to the lawyers, who collect bigger fees, 
and to the insurance companies, who represent a special 
interest group in the large number of automobile negligence 
cases. At the same time, it is clear that court delays place 
great hardships on families, individuals, and small busi- 

1 The Judicial Conference is composed of the Chief Justice of the United States, 
the chief judge of each of the ten judicial circuits, the chief judge of the Court of 
Claims, and a district judge from each judicial circuit It makes comprehensive 


surveys of the federal courts and submits suggestions aimed to expedite their work 
and to bring about uniformity of procedure. 
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nesses operating with marginal capital. The pressures 
arising from wage losses, medical bills, legal fees, and the 
long deferred chance of recovery often force the individual 
to accept quick, and unfair, settlements out of court. 


In addition to working hardships on litigants, to whom 
delay may mean a denial of justice, the present condition 
of court calendars works hardships on the judges. Deteri- 
oration of evidence after a period of two or more years is 
a major obstacle to sound assessment of responsibilities 
when a case eventually comes to trial. Moreover, the un- 
usually heavy case loads responsible for the delays place 
burdens of such a serious nature on the judges as to impede 
the efficient performance of judicial duties. 


STALLING IN CONGRESS ON BILL FOR NEW JUDGES 


Congress has created no new federal judgeships since 
1954. Although several bills were introduced in the 85th 
and 86th Congresses to authorize appointment of new cir- 
cuit and district judges, the Democratic majority stead- 
fastly refused to create new posts to be filled by a Repub- 
lican administration. This in spite of the fact that Presi- 
dent Eisenhower at various times had deplored political 
partisanship with respect to judicial appointments and had 
expressed a desire to maintain an approximately even bal- 
ance of the major political parties on the federal bench.? 


In a special message to Congress on May 3, 1960, the 
President asked authorization of 40 new judgeships “to 
expedite the rendering of justice.” 


We who advocate equal justice under law have a duty to make it 
effective [he wrote]. In certain districts injured people must 
wait over four years for justice or compromise their rights; inno- 


cent peopl 10 are defrauded are made a laughingstock becauss 


the delay it , ourts deprives them of an effective remedy; 
justice is denied the weak because they cannot finance the delay 
necessary to be heard. ...I most earnestly urge swift action on 


the pending measure to increase the number of judgeships. 


Attorney General Rogers, speaking on the President’s 
behalf, had promised congressional leaders in August 1958 


2The Supreme C t at present has five Democratic and four Republican justices 
The lower federal court including territorial courts, have 160 Democratic and 163 
Republican jr 

Rep! ry to a le lated Aug. 25, 1960, from President John D. Randall of the 
American Bar sociation ric stressed the importance of a “qualified and inde 
pendent judiciary,’ Se ¢ n F. Kennedy wrote in part: “The appointments [of 
judges during v¢ a ig years were overwhelmingly Republican and in the 
past Democratic : nistrs I they were overwhelmingly Democratic 
I would hope that the paramou cons ation in the appointment of a judge would 
not be his political party but ualifications for the office.” 
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that the President would appoint Democrats to half of any 
new judicial posts Congress might create. However, the 
Democrats, confident of maintaining their majorities in 
Senate and House and hopeful of being able to seat judges 
of their own party after the presidential election of 1960, 
rejected the administration offer. When Congress adjourned 
last Sept. 1, the Senate had failed to act even on four nomi- 
nations sent up to fill existing vacancies. 


Deputy Attorney General Lawrence E. Walsh testified 
before a House Judiciary subcommittee last Feb. 2 that 
“The only possible reason for delaying action” on new 
judgeships was “suspicion that one party or the other 
would profit politically by such action at one time or an- 
other.” * Consequently, he said, political considerations on 
the part of both parties were bringing about a deteriora- 
tion of the quality of justice. 


Congress stalled on both a bill reported by the House 
Judiciary Committee on June 15 to create three additional 
circuit court judgeships and 32 district court judgeships, 
and on a bill later reported by the Senate Judiciary Com- 
mittee to create 22 district in addition to three circuit 


court judgeships. A final judgeship bill will probably go 
to the White House soon after the new Democratic Presi- 
dent takes the oath of office in January. 


PILING UP OF CASES IN LOWER FEDERAL COURTS 

Nearly one-half of the civil cases in federal district 
courts are now subject to delays ranging from one to four 
years between the date of filing and the date of trial. Most 
of the delays occur in 12 of the 86 district courts—all 12 
located in large metropolitan areas.‘ In fiscal 1960 only 
four of the district courts had been able to begin trial six 
months after a case was filed. The median elapsed time 
from filing to trial now is over 11 months. 


The number of civil cases, such as tax suits, tort claims, 
forfeitures and contract actions, filed in the district courts 


8 The subcommittee chairman, Rep. Emanuel Celler (D N.Y.), questioning Walsh 
on the President’s offer to appoint Democrats to half of the new posts created, 
asked: ““‘When you use the term ‘Democrat,’ I hope that you are using the term not 
in the synthetic sense, namely Eisenhower Democrat?” 

*The delay between filing and disposition of cases tried in fiscal 1960 averaged 
36.9 months in the Eastern District ( t of New York (Brooklyn) ; 35.5 months in 
the Western District Court o °nns nia (Pittsburgh) ; 20 months in the North- 
ern District Court of Illino ») ; 19.4 months in the Northern District Court 
of California (San Francisco) innual Report of the Director of the Administrative 
Office of the United States Courts (September 1960), p. 25. 
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in fiscal 1960 showed a 4 per cent increase over the previous 
year. Private civil cases, such as personal injury negli- 
gence cases and bankruptcy filings, increased 5 per cent.® 
The criminal work load is almost current and there was 
only a slight increase last year in the number of criminal 
cases filed. Personal bankruptcy filings have accounted for 
the greater part of the increase in the total work load. 
More than 110,000 cases were handled by referees in bank- 
ruptcy in fiscal 1960, compared with 91,000 in 1958 and 
only 10,000 in 1946. Most of these cases involve defaults 
on purchases through credit companies of houses, auto- 
mobiles, and household appliances. 


What are called “diversity cases” are often blamed by 
judges for clogging the federal dockets because these cases 
account for over one-third of all civil cases filed. The 
diversity jurisdiction (created by the framers of the Con- 
stitution to avoid possible prejudice in state courts against 
out-of-state litigants) enables a citizen of California in- 
volved in a lawsuit in Louisiana, for example, to take his 
case to a federal court and avoid any possibility of not 
getting a fair hearing in a Louisiana state court. 


The Jurisdiction Act of July 25, 1958, which requires 


that the amount involved in a diversity case exceed $10,000, 
instead of the former $3,000, has done much to reduce the 
number of these cases. However, in recent years many 
members of the bar have argued that prejudice against cit- 
izens of other states is no longer a serious problem and 
that the diversity jurisdiction has outlived its usefulness. 
Many large corporations and insurance companies, on the 
other hand, prefer to have their cases handled in federal 
rather than state courts and oppose any change in the 
present system. 


HEAVY WorK LOAD OF THE U.S. SUPREME COURT 


The Supreme Court disposed of 1,822 cases last year, 
but handed down only 97 written opinions as compared 
with 139 in 1938 and 165 in 1940. Chief Justice Warren 
told the American Law Institute on May 18 that the num- 
ber of cases docketed had “slightly exceeded the high level 


of the preceding two years.” The mounting number of 


cases were filed in fiscal 1960 and 15,955 are still 
were f al of 45,061 are pending 
terminated in t listrict courts in 1960 were 
s had 2,220 appeals pending and 3,899 cases dock- 


848 





Congestion in the Courts 


cases has raised question, both within and outside the Su- 
preme Court, whether nine judges working nine months a 
year can perform effectively under the high court’s heavy 
work load. 


Henry M. Hart jr., Harvard Law School professor, said 
in an article in the November 1959 issue of the Harvard 
Law Review: “Few of the Court’s opinions . . . genuinely 
illume the area of the law with which they deal. . . . Other 
opinions fail even by much more elementary standards. 
Issues are ducked, which in good conscience ought not to 
be ducked. Technical mistakes are made which ought not 
to be made in decisions of the Supreme Court of the United 
States.” Emphasizing that “What matters about Supreme 
Court opinions is not their quantity but their quality,” 
Hart asserted that “The Court is trying to decide more 
cases than it can decide well.” 


Supreme Court Justice William O. Douglas, speaking at 


the Cornell University Law School last April 8, disagreed 
both with Hart and with Supreme Court Justice Felix 
Frankfurter, who has often voiced similar views. Douglas 
said: “I do not recall any time in my 20 years or more of 
service on the Court when we had more time for research, 
deliberation, debate, and meditation.’ Frankfurter, on the 
other hand, has frequently admonished his colleagues for 
agreeing to hear trivial cases. 


Addressing his fellow justices in open session, May 18 


O, 


1959, Frankfurter said: 


Without adequate study there cannot be adequate reflectio 
without adequate reflection there cannot be adequate 1 
without ddequate discussions there cannot be that fruitful 


change of minds which is indispensable to thoughtful, 
decision and its formulation in learned and impressive 
It is imperative therefore that the docket of the Court 


down so that its volume does not preclude wise adjudication. 


The first case decided at the Court’s 1960-61 term dealt 
with the question whether an injured workman should have 
been afforded a jury trial. Justice John M. Harlan wrote 
in a dissenting opinion, Nov. 7, in which he was joined by 
two other justices, that it was “not without irony” that 
“at the opening of a term which finds the Court’s docket 
crowded with more important and difficult litigation than 
in many years... we should be witnessing among the first 
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matters to be heard a routine negligence . .. case.” He 
added that “Such cases . . . do not belong in this Court.” 
Frankfurter did not join in Harlan’s dissent but noted that 
this was exactly the kind of case he had often said should 
be left to the lower courts. 


Despite repeated pleas by Frankfurter and others for 
conservation of the Court’s time and energy for really im- 
portant cases, it is expected that the justices will hand 
down 75 more decisions in the present term than were 
handed down last year. 


DELAYS OF JUSTICE IN STATE AND CoUNTY COURTS 

Court congestion at the state level is as serious as the 
congestion existing at the federal level. The average 
length of time required to bring personal injury cases to 
jury trial in the major state courts during the past year 
exceeded 11 months. This was an increase of one month 
over the previous year. Again, as at the federal level, the 
longest delays occur in the jurisdictions with largest popu- 
lations. Counties with populations below 500,000 had an 
average delay of only 614 months.® It now requires five 
years for a personal injury suit to come to trial in Nassau 


County, New York. The circuit court of Cook County 
(Chicago) has delays of up to 70 months, and a personal 
injury case before the court of common pleas, Allegheny 
County, takes 33.6 months on the average. 


Delays at the state level are attributed in large part to 
the number of retrials of cases on appeal from inferior 
courts and the low degree of administrative efficiency. Each 
of the states has a maze of separate courts, each with its 
particular powers derived from the state constitutions. 
This creates issues for litigation extraneous to the merits 
of the cases considered, and leads to successive trials and 
successive appeals before final verdicts can be reached.’ 
As long as provision is made for separate courts, each with 
distinct and limited jurisdiction, time will be wasted liti- 
gating the question as to whether the case was tried in the 
proper court or was reviewed in the proper court. 


Inferior courts, presided over by part-time justices of 
the peace, selected in and for townships, precincts, county 


*“Court Congestion Mounts in State Courts,” Journal of the American Judicature 


Society, September 1960, p. 79 


7 William Trumbull, “The State Court Systems,” Annales of the American Academy 
of Political and Social Science, March 1960, p. 134 
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districts, and occasionally for the county at large, try most 
of the ordinary cases. Upon appeal, a case tried by a jus- 
tice of the peace is tried all over again before a higher 
court, and may in turn be appealed to the state appellate 
court. Successive appeals may be unnecessary and waste- 
ful. William Trumbull, Northwestern University Law 
School professor, has written that “Justice requires no 
more than one trial followed by the right to one appeal, 
each before a competent tribunal.” 


A law passed by the Connecticut legislature in 1959 abol- 
ishes the justice of the peace courts as of Dec. 31 of this 
year and completely overhauls the hierarchy of municipal, 
trial justice, traffic, circuit, and appellate courts in that 
state. The 102 justice of the peace courts, dealing princi- 
pally with traffic cases and minor civil] and criminal cases, 
and the 66 municipal courts will be replaced by 44 state- 
operated circuit courts each presided over by a single judge. 
Unlike the other state courts, which take summer recesses, 
Connecticut’s new circuit courts will sit the year round and 
hold night sessions when necessary. 


Causes of Persisting Court Congestion 


COURT CONGESTION is attributed in the main to out- 
dated administrative techniques and shortness of judicial 
manpower. Chief Justice Warren said on May 21, 1958, in 
a speech before the American Law Institute that “The 
federal judiciary is simply unable—as long as it lacks a 
sufficient number of judges, improved administrative and 
procedural techniques, and ample supporting staff—to keep 
pace with the dynamic growth of our country.” <A part of 
the congestion is due to the fact that since 1900 the busi- 
ness of the federal courts has almost quadrupled while the 
number of federal judges has little more than doubled. 


On the other hand, Judge Harvey Uhlenhopp, speaking 
at an Attorney General’s Conference on Court Congestion, 
June 17, 1958, said that “If we have learned anything in 
the field of judicial administration in the past 20 years, it 
is that the mere addition of judges is not necessarily the 
answer to court congestion and delay.” The Judicial Con- 


* Ibid., p. 139. 
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ference itself has emphasized over the years that while new 
judgeships are essential in most metropolitan areas, a care- 
ful assessment must also be made of what can be accom- 
plished by other means. 


SLOW PROCESS OF APPOINTING FEDERAL JUDGES 


The political organizations, which designate most of the 
nation’s judges in the first instance, are not, in general, 
disturbed by court congestion and delays. On the con- 
trary, a member of the New York bar has written: 


They like delay. They are not concerned with its human conse 
quences. It is their best argument for more judges. They have 
no fears of blocking measures aimed to reduce it. Those who suffer 
from it have no political influence and make them no trouble. . 
Most lawyers do not consider delay of enough importance to do 
anything about it.9 


The political affiliation of prospective judges often results 
in long delays in filling court vacancies, and this gives cases 
additional time to accumulate on court dockets. Approxi- 
mately 12 years of federal “judge time” were lost in 1959 
in the interval between the occurrence of vacancies and 
submission of nominations to fill them, and an additional 
five years and two months were lost between the time of 
nomination and confirmation. Some of the vacancies in 
the federal judiciary have not been filled for periods ex- 
tending up to two years; such delays have occurred under 
both Republican and Democratic Presidents.!° 


It is generally thought essential to the proper function- 
ing of the judicial system that men who are to be ele- 
vated to the bench be selected on merit and on the basis 
of their qualifications for judicial office. However, political 
affiliation almost always plays a part in the choice of 
judges." 


The nomination of a federal judge originates with a 
state political committee or other groups and individuals, 
including members of Congress, and is passed on by the 
national committee of the party in control of the Executive 
Branch and by the Attorney General. The Federal Bureau 


* Harry D. Nims, “The Law’s Delay,”” American Bar Association Journal, January 
1958, p. 90 


” Paul J. Cotter, Field Study of the Operations of the U.S. Courts (report to Sen- 
ate Appropriations Committee, April 1, 1959), p 


See “Judges in Politics,” E.R.R., 1952 Vol. I 77-80 
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of Investigation makes a security check on each nominee 
and the American Bar Association weighs his judicial quali- 
fications.!” 


When a nomination finally reaches the Senate it is re- 
ferred to the Judiciary Committee of that body which may 
promptly recommend confirmation, may report the nomi- 
nation unfavorably, or may take no action at all. In the 
latter case the President will be forced to substitute a new 
nomination more acceptable to the objectors. All of these 
steps taken together make for considerable delay in filling 
a court vacancy or a newly created judgeship. 


REFUSAL OF OLD OR DISABLED JUDGES TO RETIRE 


While the appointment ef a judge is a lengt 


hy and com- 
plicated process, forced retirement of a men tally or physi- 
cally disabled judge is next to impossible ring about. 
Federal judges are eligible for retirement at age 70 with 
full salary after ten years of service. But retirement is 
optional. Having been appointed for life, no federal judge 
can be removed from the bench except by the process of 
impeachment. 


Judge Warren E. Burger, speaking at the Attorney Gen- 
eral’s Conference on Court Congestion, June 17, 1958, said 
it was essential to keep “the federal judiciary staffed with 
men and women who possess the physical and mental vigor 
which is indispensable to an effective system of justice.” 
The late Judge Harold R. Medina, who retired the day he 
turned 70, said at the same conference that “If a judge 
waits until he is 75 or later before he seriously contem- 
plates retirement, there is grave danger ... that he will 
then not be in a position to exercise the best judgment on 
the subject of whether or not he should retire.” 


Some 60 federal judges, almost one-fifth of the total 
number, continue to serve although past 70 years of age. 
In the last Congress the House Judiciary Committee drew 
up a bill which would apply to disabled federal judges who 
refused to retire even though eligible for retirement. A 
majority vote of the appellate judges in the circuit would 
determine whether a judge was too mentally or physically 
incapacitated to discharge his court duties. The President, 
with the approval of the Senate, could then appoint a new 


2 At an early stage of this proces the advice of the 
state of residence is sought in order to avoid Sena 
the unwritten rule of “senatorial courtesy.” nominee d “‘pe 
ious” by a senator from his home state seldom wins Senate confirmation 
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judge who would help out the disabled judge until the latter 
finally retired or died. 


A similar situation exists in most of the states. Judges 
of the highest courts can be removed or retired from office 
only on impeachment charges brought by the lower house 
of the legislature and sustained by the state senate, or by 
the vote of a specified majority of each house. Such cum- 
bersome and disagreeable procedures are seldom employed. 


INCREASING VOLUME OF BUSINESS IN THE COURTS 

Cases filed per federal judgeship in fiscal 1960 included, 
on the average, 221 civil cases, 133 private civil cases, and 
107 criminal cases. The case load of the individual judge 
is the more impressive because the average interval be- 
tween filing and disposition last year was almost 18 months. 
In addition to the new cases filed, each judge had an aver- 
age of 249 cases pending. 


As a group, the 12 big metropolitan districts had a larger 
number of civil cases filed per judge, a larger output per 
judge, and a heavier pending load per judge than any of 
the other 74 districts. The Southern District of New York, 
with an increase of about 400 civil cases filed, was unable 
to keep abreast of incoming cases, although 600 more cases 
were terminated in fiscal 1960 than in the previous year. 


The 18 judges of the Southern District of New York 
handled more than one-third of the government’s antitrust 
suits, 20 per cent of the private antitrust litigation, 20 per 
cent of the patent litigation, and 45 per cent of the admir- 
alty proceedings. Much of this litigation was extremely 
complex, requiring much more of a judge’s time and energy 
than the average case. Indeed, the Southern District had 
the largest number of complex cases in the country, includ- 
ing management-labor disputes, stockholders’ derivative 
actions, patent infringement claims, and cases involving 
fields of business activity ranging from television broad- 
casting to industrial consolidation. 


A case involving merger of the Bethlehem and Youngs- 
town Steel companies, for example, required consideration 
by the court of affidavits, exhibits and briefs exceeding 400 
pages. Despite attempts to shorten the trial through 
special conferences, the record ran to 12,000 pages and 
required Judge Edward Weinfeld to spend six months of 
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1958 in chambers before handing down an 88-page decision 
and an additional 200 pages of findings of fact and conclu- 
sions of law. The collision of the S.S. Andrea Doria and 
the S.S. Stockholm resulted in the filing of approximately 
3,500 claims in the Southern District of New York, many 
of which ran into millions of dollars. The complexity of 
these and similar cases caused a backlog of more than 
11,000 cases in the court, or an average of over 625 cases 
per judge. 


Deputy Attorney General Walsh, testifying at hearings 
of the House Committee on the Judiciary last Feb. 2, said: 
“When you increase the number of cases per judge, 
you greatly increase the amount of time that he spends 
on the case because he spends more and more time doing 
administrative work—hearing calendars, hearing interloc- 
utory motions, and meeting timetable problems. ... All 
of that is unproductive judicial time.” Walter S. Mans- 
field, representing five New York bar associations, said 
at the same hearings, Feb. 3, that congestion raised the 
question of “what kind of quality of justice we can expect 
from an overworked court.” Mansfield said the judges were 
working Saturdays and Sundays and that the burden for 
most of them had become intolerable. 


RESORT TO DELAYING TACTICS BY TRIAL LAWYERS 


Lawyers are often blamed for contributing to court con- 
gestion by deliberately employing tactics of delay. Another 
contributory factor is the failure of certain law firms to 
maintain sufficient staffs of trial lawyers to handle the 
many cases in which they serve as counsel. The result 
is that some firms have more than 500 cases pending and 
a few have more than a thousand. Attorney General Rogers 
has complained that some lawyers frequently employ stall- 
ing tactics without reasonable justification. However, it 
is the duty of the lawyer to use his best effort to win the 
case for his client, and a pleading order, delaying and 
worrying the other side, very often serves his purposes. 
Lawyers are apt therefore to exploit the opportunities for 
long delays in litigation and to take full advantage of 
congested dockets. 


The knowledge that there will be substantial delay before 
a case is actually tried causes most attorneys almost auto- 
matically to place their cases on court calendars without 
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waiting until their own preparations for trial are com- 
plete. This practice causes adjournments, when lawyers 
are not ready to proceed, and “calendar breaks” in which 
the court must remain idle until additional cases, ready 
for trial, can be called up.'* When one of the courts in 
the Southern District of New York queried all attorneys 
involved in cases on its docket as to whether they were 
ready for trial, it found that only 799 of the 6,003 cases 
on the calendar were ready to be taken up for final dis- 
position.!4 


The courts have the power to compel lawyers to go to 
trial and thus, in effect, to force them, if necessary, to turn 
some of their cases over to other firms or to increase the 
number of trial personnel in their own firms. The USS. 
District Court in the District of Columbia has adopted a 
rule that no lawyer who has more than 25 cases on the 
docket shall be granted a postponement on the ground 
that he is tied up in another court, unless it be the Supreme 
Court or the U.S. Court of Appeals. Court reformers have 
frequently suggested that in view of the fact that 10 per 
cent of the active trial bar handles more than 35 per cent 
of all trials, the District of Columbia procedure be adopted 
elsewhere. 


The other side of the coin is displayed by Harry Dworkin 
of the Cleveland bar, who complains that frequent un- 
scheduled delay s in the calendar are a source of embarrass- 
ment to the lawyer: 


call is 
es to meet... ll assignment 
appointed time } 
that all 
, or you learr 


trial court.1!5 


rk, speaking at the 

t a awyer whe 

ked for ay because “the news- 

» the cz vuld be reached for trial 
trial > gui kly , 


imbi 
» fc 


contributing to « lelays In the 
A 
f 


government ers made 
r ng answer © petitions 


veland Bar Association Journal, May 1954, 
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The late Arthur T. Vanderbilt, chief justice of the New 
Jersey supreme court, pointed out a few years ago that 
“In almost every law suit, there is at least one party, gen- 
erally the defendant, who is wholeheartedly in favor of the 
law’s delay.” '® The vicious circle of unjustifiable delays 
is therefore perpetuated not only through lack of sufficient 
judicial manpower, inadequate calendar controls, and an 
insufficient number of trial lawyers, but also through the 
deliberate action of members of the bar themselves. 


Procedural Changes to Expedite Justice 


CONSERVATISM and inflexibility on the part of the na- 
tion’s judges are said to prevent the necessary adjustment 
of available manpower resources to judicial needs. Ham- 
strung by their own traditional procedures, the judges 
have been unable to complete their tasks as promptly and 
efficiently as is necessary to meet the ever-increasing 
number of cases coming before their courts. 


In the opinion of judicial reformers, most judges are 
opposed to substantial changes in established methods of 
court administration. Jury trial is regarded by the re- 
formers as a cumbersome and expensive way to deal with 
civil cases, the majority of which could well be settled 
out of court. The critics maintain that until pre-trial 
conferences, compulsory arbitration, and use of substitute 
judges become accepted practice, court congestion and delay 
will continue to be the rule. 


Adoption of certain courtroom measures and adminis- 
trative changes is recommended by reformers to expedite 
the trial of cases and permit each judge to hear more 
cases ina court term. In New York State, the long summer 
recess, the semi-official court holidays and other time losses 
result in an average of only 170 trial days of service per 
judge annually.’7 Moreover, the average length of the trial 
day was only 4.1 hours in 1959, due primarily to calendar 
breaks beyond the control of the individual judge. 


* Arthur T. Vanderbilt 
17 In 1956 the New York 


by rdering a mmer sessi 


seventh 
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One way to make it possible for judges to devote more 
time to actual disposition of cases would be to reduce the 
number and length of intervals between trials. Members 
of the bar frequently suggest that an even flow of cases 
could be maintained through a central assignment or mas- 
ter calendar system under which all cases would be put in 
a central pool; when a judge disposed of one case he would 
be immediately assigned another. The pool system has 
the disadvantage of not fixing on each judge personal re- 
sponsibility to carry his share of the court’s case load. 
However, proponents point out that litigants would have 
their cases heard in the first court available and not be 
forced to wait until con clusion of a trial of unusual length 
before a particular judge.! 


Assignment of federal judges in districts with small case 
loads to service in the crowded metropolitan courts is an- 
other method of making maximum use of available judicial 
manpower. At the present time, temporary reassignment 
of judges is a purely voluntary matter. The total amount 
of time spent by 115 federal district court judges who held 
court in districts other than their own during the 1959-60 
term reached a total of 3,860 days. The fifth circuit, in 


the Southern District of Florida, was the chief beneficiary. 


PROPOSALS FOR SUPPLEMENTING JUDICIAL MANPOWER 


Appointment of “pro-tem judges” by the courts has 
proved a successful method of expanding judicial manpower 
in emergencies. Use of members of the bar in the role of 
arbitrators, auditors, referees, commissioners, or masters 
has the advantage of decreasing the operating costs of 
courts where the backlog is inherited and not necessarily 
continuing. The substitute judges do not issue decrees 
but prepare the materials upon which decrees can be based. 
They leave all matters dealing with the law and the final 
conclusion or decision of a case to the judge. 


In Massachusetts the use of members of the bar as 
“auditors” is an emergency procedure, invoked when court 
calendars are congested and delays are lengthening. A 
lawyer appointed by the state’s supreme court, or by an- 
other of the higher courts, presides over the trial of a 
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case. His duty as auditor is to hear and weigh the evi- 
dence and to submit written findings to the court. The 
findings to be binding must be approved by the judge, but 
cases so decided are seldom appealed.'® 


In a number of counties in Pennsylvania, the judges 
appoint masters to take testimony in divorce suits. After 
hearing the case, the master files a written report contain- 
ing specific recommendations and conclusions. Either party 
has a right to be heard in court before a final decision ap- 
proving or rejecting the master’s recommendations is 
handed down, and a dissatisfied party has the right of 
appeal to the next higher court.° 


Judges can be relieved of duties outside the courtroom 
by charging administrative officers with the appointment, 
management, and discharge of all non-judicial assistants. 
A clear distinction has to be drawn between duties which 
call for use of judicial personnel and those which can be 
adequately performed by clerical or other non-judicial em- 
ployees. It is not essential that a judge be held respon- 
sible for preparation of budgets, record keeping, gathering 
statistical information, the work of jury commissioners, or 
staff problems arising at the non-judicial level. 


Use OF PRE-TRIAL PARLEYS TO SPEED SETTLEMENTS 

The pre-trial conference between judge and lawyers is a 
departure from traditional procedural concepts. While its 
primary object is not settlement of a case, it has long 
been recognized that when properly conducted, settiement 
out of court is often the result. 


Ten days or more before a scheduled conference between 
adversary lawyers and the judge, the lawyers meet to 
exchange exhibits and documents, to exchange lists giving 
the names and addresses of all witnesses, to stipulate both 
the uncontested facts and the contested issues of fact, and 
to discuss possibilities of settlement. 


Deputy U.S. Attorney General Walsh said at hearings 
before the House Judiciary subcommittee, Feb. 2, that the 
pre-trial system had advantages over the master and ref- 
eree systems. 
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The pre-trial conference with a judge has many advan- 
tages. It delimits the issues, setting uncontested issues 
aside and fixing on essential points. By unfolding their 
cases and discussing the merits of their claims and de- 
fenses with the judge, the litigants expose the extent of 
the weakness and strength of their respective positions 
and improve the possibilities of settlement. Finally, a 
pre-trial conference enables a lawyer to give his client the 
opportunity to learn what the trial will cost, how long it 
may take, and what are his chances of success. Judge 
Irving R. Kaufman of the Southern District of New York 
has said of his own use of the pre-trial system: 
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Frequently, the judge will recommend a settlement which 
he believes to be reasonable, when requested to do so by 
both parties. His conception of a just settlement will be 
taken more seriously than would that of a referee. If the 
parties cannot come up to an agreement after a pre-trial 
conference, and signify their readiness for trial, the case 
is placed on the ready calendar for speedy disposition. 


Under the pre-trial system, 92 per cent of the actions 
T 


initiated in the Southern District of New York are termi- 
nated without a formal trial. In the Eastern District 
of Louisiana only 7 per cent of the cases filed ever reach 
trial because of the extensive use of pre-trial hearings. 
While the percentage of cases so settled has been rising, 
the pre-trial conference is at present in use by only about 
half of the federal judges and by even fewer of the state 
judges. 
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RY ARBITRATION IN PLACE OF CouRT TRIAI 
Compulsory arbitration of all civil cases except those 
involving title to real property, when the amount in con- 
troversy is $2,000 or less, is now used by more than 50 
of the 65 counties in Pennsylvania. In an effort to deal 


al 


with an immense backlog of cases, the Pennsylvania legis- 
lature enacted in 1952 the state’s Compulsory Arbitration 
Act under which civil cases must first be submitted to a 
board of three members of the bar. The arbitrators art 
chosen by the clerk of the court from an alphabetical li 
of attorneys who volunteer to serve and who must 
appointed within 10 days after a case is filed. 


The first named attorney acts as chairman and a major- 
ity vote controls the decision, which must be submitted 
within 20 days. The chairman arranges all the details, 
sends out the notices and holds the meeting in his private 
office.22 All parties, including counsel and witnesses, aré 
present at the hearing which proceeds in much the sam¢ 
manner as a trial before a judge and jury but with less 


formality and with greater expedition. Litigant 


\ 


s are able 
to tell their own stories in their own way and the cost of 


the proceedings is small—about $70 per case. 
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After all the evidence has been presented, the thr 
lawyers confer privately and reach a decision which, when 
recorded and filed with the clerk of the court, has the 
same effect as the verdict of a jury or a judgment rendered 
by a court. Either party has an absolute right to appeal 
and to have his case heard by a judge and jury from the 
beginning. There is no participation by a judge at any 
point when no appeal is taken and the decision of the 
arbitrators is final. The compulsory arbitration system 
now processes over 50 cases a day in Pennsylvania. It 
has been widely recommended as a contribution to solution 
of the problem of lagging justice. 
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